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award is duly made it may be enforced.* This jurisdiction dis- 
tinguishes between conditions precedent and independent condi- 
tions; the former may bar an action even though the condition is 
one requiring arbitration.* For the enforcement of an arbitration 
agreement in California as a condition precedent, the number 
of arbitrators, the exact method of their selection, and the manner 
of making an award must all be definitely provided for in the 
agreement, and the agreement strictly followed.^** 

E. B. B. 

Criminal Law: Reversal for Defect in Indictment. — In 
the case of People v. Allison^ the defendant was indicted, tried and 
convicted for the commission of the infamous crime against nature 
by carnal knowledge of one Frank B. Love. The conviction was 
reversed because the indictment failed to allege that Frank B. 
Love was not a female and therefore failed to negative the possi- 
bility that the sexual intercourse may not have been against nature. 
The court does not refer to the evidence at all although the evi- 
dence undoubtedly shows that Frank B. Love was a male person, 
so we have the discouraging result of a reversal of the conviction 
of a guilty man on a technicality. 

Centuries ago when the criminal law was being made by the 
judges, when the protection afforded by modem constitutional 
guarantees did not exist and when thei;e was no appeal from the 
verdict of a jury, it was necessary that the indictment should set 
out the specific facts constituting the crime with the greatest par- 
ticularity to prevent men from being tried and convicted for acts 
which were really not crimes at all. In these days, however, 
where the procedure so carefully safeguards the defendant and 
where each crime is defined by statute and judicial decisions, what 
reason can be advanced for the reversal in the principal case? If 
the evidence had not shown the commission of a crime the judg- 
ment would have been reversed on appeal. If any doubt at all 
existed in the defendant's mind as to whether or not the act with 
which he was charged constituted a crime he could easily have 
obtained by demurrer, a statement of sufficient particularity to 
raise a question of law. It is well known that the constitutional 



sSidlinger v. Kerkow (1889), 82 Cal. 42, 22 Pac. 932; California 
Academy of Science v. Fletcher (1893), 99 Cal. 207, 33 Pac. 855; Matter 
of Sillman and Carr (1911), 159 Cal. 155, 113 Pac. 135. 

9 Cal. Conference of M. E. Church v. Seitz (1887), 74 Cal. 287, 291, 
IS Pac. 839; Holmes v. Ritchet (1880), 56 Cal. 307, 38 Am. Rep. 54; 
Loup V. Cal. So. R. R. Co. (1883), 63 Cal. 97; Scammon v. Denio 
(1887), 72 Cal. 393, 14 Pac. 98; Wakeham v. Barker (1889), 82 Cal. 46, 
22 Pac. 1131; Tubbs v. DeliUo (1912), 19 Cal. App. 612, 127 Pac. 514. 

loSaucelito L. & D. Co. v. Commercial U. A. Co. (1884), 66 Cal. 
253, 5 Pac. 232; Case v. Insurance Co. (1889), 82 Cal. 263, 22 Pac. 1083; 
In re Abrams and Brennan (1905), 2 Cal. App. 237, 84 Pac. 363; Dore 
et al. V. Southern Pacific Co. (1912), 163 Cal. 182, 124 Pac. 817. 

1 (Nov. 13, 1914), 19 Cal. App. Dec. 608. 
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amendment of 1911^ was the result of the agitation aroused by a 
reversal for a defect in an indictment. The folly of such reversals 
has been generally agreed upon by judges and lawyers. If the 
constitutional amendment can not be applied to defects in indict- 
ments when cured by the evidence, the exact situation which gave 
rise to its adoption,' and if cases are still to be reversed on the 
mechanical precedents existing before the amendment, one may well 
feel that judicial perversity in the application of technicalities is 
incurable by the ordinary methods of legislation or constitutional 
amendment. 

A. M. K. 

Fraud: Executory Contract of Sale: Right of Vendee 
TO Affirm Contract and Sue on the Fraud. — Where A, by 
fraud, induces B to enter into a contract to purchase land from him 
to be paid for in installments, and B pays one installment, enters, 
and then discovers the fraud, what are his rights? It is to be 
observed that the injury here consists not in breach of contract, 
nor of warranty. The fraud is strictly collateral to the contract; 
and the only right of action at law to which it can give rise is an 
action on the case in deceit, sounding not in contract but in tort. 
Law, however, as well as equity, recognizes the further principle 
that such fraud may render the contract voidable at the election of 
the injured party. His possible courses of action may be cata- 
logued as follows : 

(i) He may offer to rescind the contract, and tender back the 
land. He is then entitled, (a) to recover the installment paid, (b) 
to recover special damages, such as, for example, money expended 
for improvements, and (c) to secure a decree in equity annulling 
the contract, and other relief where appropriate. 

(2) He may affirm the contract, keep the land, and sue his 
vendor for damages in an action on the case in deceit for the 
fraud. Prerequisite to his recovery, he must either show full 
performance or tender full performance to date, but need make 
no tender of amounts not yet due.^. It is submitted that this is 



2 Cal. Const, art. vi, § iyi : "No judgment shall be set aside, or 
new trial granted in any criminal case on the ground of misdirection of 
the jury or the improper admission or rejection of evidence, or for 
error as to any matter of pleading or procedure, unless, after an exam- 
ination of the entire cause including the evidence, the court shall be of 
the opinion that the error complained of has resulted in a miscarriage 
of justice." 

3 People V. Carroll (1905), 1 Cal. App. 2, 81 Pac. 680. Incidentally 
it may be noted that in the principal case the name of the crime was 
correctly stated in the indictment, which was not the case in People 
V. Carroll, a circumstance relied upon by the court in its decision in 
that case. 

iHines v. Erode (Oct. 3, 1914), 48 Cal. Dec. 333, 143 Pac. 729, 
affirming with modifications, Hines v. Erode (June 12, 1914), 18 Cal. 
App. Dec. 117. Comment on latter in 2 Cal. Law Rev. 333. 



